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Who Is This Guy?

• Partner with the Law Firm of         
Burke Warren 

• Formerly a Lieutenant Commander 
with the United States Navy’s Judge 
Advocate General’s (JAG) Corps

• Now a Management-Side Labor and 
Employment Lawyer

• Extensive Trial Experience Before 
Judges and Juries

• Staunch devotee of Commander 
Kelstrom’s theory of persuasive 
advocacy
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Vaccine Mandates Are Nothing New
• Jacobson v. Massachusetts (1905)

• Massachusetts requires a smallpox vaccination for those 21 and over, 
or the levy of a $5 fine

• In a 7-2 ruling upholding the state’s vaccine mandate, the U.S. 
Supreme Court found that individual liberties could be subjected to 
certain restraints in times of great public danger

• Supreme Court noted that no one can be forced to take a vaccine 
(only to suffer the consequences of refusing the inoculation)

• Jacobson was decided at a different time (no FDA) and for a different 
disease (smallpox kills 1 out every 3 people)

• But the holding of Jacobson is still valid, and largely explains why the 
term “vaccine mandate” is misnomer

• Individuals have a fundamental right to refuse any medical treatment 
they do not want, so the debate is not about “vaccination,” but rather 
whether individuals can lose certain benefits they enjoy (like 
employment) for refusing to get vaccinated
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Put Vaccine Mandates Aside for a Moment…

• Primary Pandemic Guidance:  the U.S. Department 
of Labor (“DOL”) and the Equal Employment 
Opportunity Commission (“EEOC”)

• Both have issued guidance giving employers 
significant freedoms pre-vaccines

• Mandatory workplace testing for COVID-19:  
LEGAL

• Entry onto premises subject to negative COVID-19 
testing:  LEGAL

• Negative COVID-19 test to return to work:  LEGAL

• Incentives for the vaccinated:  LEGAL
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Now that Vaccines Are Widely Available:

• Employers CAN mandate vaccination as a condition 
of employment

• Employers who mandate must ensure the availability 
of reasonable accommodations for those with 
disability-based or religious-based objections

• Employers CAN survey their employees to determine 
who is vaccinated and who is not (this IS NOT a 
medical exam of any kind)

• Employers who survey CANNOT ask, “Why not?”
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Am I Required to Do Anything Right Now?

• Short answer:  NO (at least for now)

• On September 9, 2021, the President announced that he was directing 
the DOL to issue new regulations on vaccination that would apply to 
businesses with 100 or more employees

• On November 4, 2021, the Occupational Safety & Health 
Administration (“OSHA”) announced a new Emergency Temporary 
Standard (“ETS”) for COVID-19 vaccination

• The ETS was immediately stayed by the United States Court of 
Appeals for the Fifth Circuit (jurisdiction over Texas, Louisiana, and 
Mississippi)

• Other federal circuit courts of appeal will become involved before the 
Constitutionality of the ETS is decided (very likely a U.S. Supreme 
Court case in the making)
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The New OSHA Emergency Temporary 

Standard (or “ETS”)

• Employers with 100 or more employees required to mandate vaccination or obtain 
weekly proof of a negative COVID-19 test

• Head count of 100 is company-wide, per corporate entity, and includes full-time and 
part-time employees (multiple locations do not matter)

• Temporary workers and independent contractors do not count towards the threshold

• Vaccination mandate does not apply to those who work from home, those who have no 
contact with other employees, or those who work exclusively outdoors

• Employers must determine vaccination status of all employees

• Acceptable proof of vaccination:  record of immunization from a pharmacy or 
healthcare provider, COVID-19 vaccination card, or other medical records proving 
vaccination

• Employers must provide paid time off for vaccination (up to 4 hours) and paid time off 
for recovery from vaccine side effects (?)

• Unvaccinated employees are subject to a nationwide mask mandate when indoors and 
when around other employees
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The New OSHA Emergency Temporary 

Standard (or “ETS”) (Cont’d)
• Employers are not required to cover the costs of weekly COVID-19 testing, BUT:

• Numerous states have laws requiring employers to cover the costs associated with any fees or 
obligations necessary for employees to work (e.g., Illinois and California); argument is analogous to 
licensure and professional fees

• ETS also notes that employers may be required to cover testing costs under collective bargaining 
agreements

• Weekly testing must be a system approved by the FDA, and cannot be self-read or self-administered 
(unless observed by the employer or an authorized health care proctor)

• OSHA’s goal for implementation of vaccine mandate was December 5, 2021

• However, the mandate has already been stayed by at least one United States Federal Appeals Court 
(for the Fifth Circuit) on November 12, 2021

• Other cases will follow, so implementation of the program (if it survives) is not expected any time 
soon

• Prior target for OSHA:  unvaccinated employees who cannot produce a negative COVID-19 test (or 
anyone who becomes ill) would need to be removed from the workplace by January 4, 2022

• OSHA has temporarily suspended all activities related to enforcement of the ETS, which would have 
previously resulted in fines up to $14,000.00 per violation for employers
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If You Choose to Require Vaccination:

• Conduct an initial, confidential census to determine if you 
need to mandate vaccination

• Adopt a written workplace policy announcing the 
requirement

• Provide options for reasonable accommodation for 
disability-based and religious-based objections

• Keep any requests for accommodation confidential and 
separate from individual personnel records

• Alternative testing for COVID-19 can be an effective 
means of limiting objections

9



Common Objections:  Disability / Medical

• Relatively easy to address, as medical evidence is 
required (most often associated with 
immunodeficiency-related conditions or treatments)

• Requires medical evidence to sustain

• Employers are not obligated to accept the medical 
evidence they receive (can request an IME opinion)

• But:  Beware of the reasonable accommodation of 
“continuing to work from home” (which is a good 
argument if a business hasn’t previously reopened)
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Common Objections:  Religion

• Very difficult to assess (“Sincerely held?”)

• Primary objection:  Fetal cells in vaccines or developed using 
“fetal” cells (such that taking the vaccine is analogous to 
supporting abortion)

• Employers will need to assess whether the belief is sincere 
(but permissible to engage with employees to investigate)

• All 50 states have educational vaccine requirements for 
children, and all such vaccines (MMR, Chicken Pox, Hepatitis, 
etc.) were all tested on cloned cell lines, as were Tylenol, 
Pepto Bismol, and Ex-Lax

• Importantly:  the Pope is vaccinated, and the Vatican has 
deemed vaccination consistent with religious dogma
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Where Are We on Mandatory Vaccination?

• Complete chaos – but despite ETS legal fight, mandatory 
vaccination is clearly emerging as the legal winner (New 
York Teachers Union, Boston Medical Workers, L.A. 
County School System)

• States continue to set their own agendas:  9 states have 
banned mask mandates, 20 have banned vaccine 
passports, and Texas now says that having COVID-19 is 
an available basis to object to vaccination

• Best Pandemic Advice Ever:  (1) Don’t be at the tip of the 
spear; and (2) ask your friendly employment lawyer for 
assistance
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QUESTIONS?

Brian Weinthal

Partner

Burke, Warren, MacKay & Serritella, P.C.

(312) 840-7142

bweinthal@burkelaw.com
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