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1100 G STREET, NW, SUITE 800   

WASHINGTON, DC 20005   

 

 

March 10, 2023 

 

VIA ECFS – Notice of Ex Parte Communications 

 

Ms. Marlene H. Dortch  

Secretary  

Federal Communications Commission  

45 L Street, NE 

Washington, D.C. 20554  

 

Re: Advanced Methods to Target and Eliminate Unlawful Robocalls, CG Docket No. 17-

59; Call Authentication Trust Anchor, WC Docket No. 17-97; Targeting and 

Eliminating Unlawful Text Messages, CG 21-402; Rules and Regulations 

Implementing the Telephone Consumer Protection Act of 1991, U.S. Department of 

Health and Human Services Petition for Declaratory Ruling, CG Docket No. 02-278 

 

Dear Ms. Dortch: 

 

On March 8, 2023, David Casem of Telnyx, Paula Boyd of Microsoft, Helen Marie Berg 

of Google, Michael Pryor of the Cloud Communications Alliance (“CCA”), Greg Rogers of 

Bandwidth and the undersigned counsel for INCOMPAS met separately with Danielle Thumann 

of Commissioner Carr’s office; Adam Copeland and Marco Peraza of Commissioner 

Simington’s office; and Hannah Lepow of Commissioner Starks’ office.  We also conducted a 

virtual meeting with Elizabeth Cuttner and Carmen Scurato of Chairwoman Rosenworcel’s 

office.  The purpose of the meetings was to discuss the Commission’s Draft Sixth Report and 

Order and Further Notice of Proposed Rulemaking in WC Docket No. 17-97 (“Draft Order”) 

and Draft Report and Order and Further Notice of Proposed Rulemaking in CG Docket No. 21-

402 (“Draft Robotext Order”).   

 

During the meetings, INCOMPAS reiterated its commitment to working with the 

Commission to mitigate the threat of illegal robocall and messaging campaigns and pledged to 

assist the agency in its enforcement efforts.  The association represents a variety of voice service 

business models, including traditional CLECs and VoIP providers, that serve residential and 

enterprise customers, as well as businesses and organizations that use text messaging campaigns 

as a primary means of notifying their customers.  We expressed interest in helping the 

Commission identify ways to combat these fraudulent activities while simultaneously preserving 

competition and innovation in the voice services and messaging markets.   

 

With respect to the current messaging environment, INCOMPAS expressed concerns 

regarding the competitive implications of the voluntary messaging framework in the mobile 

wireless industry that has taken root without any regulatory oversight. The Campaign Registry 

and 10DLC system carry significant operational and economic burdens, especially for smaller 
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companies (including a myriad of registries and “compliance” obligations and related fees and 

penalties), as well as privacy concerns.  Our members have also taken issue with certain aspects 

of wireless carriers’ use of existing methods of blocking behaviors which can degrade our 

members’ products.  We urged the Commission to conduct additional fact-finding and data 

collection on concerns related to the methods used by the wireless industry to contain illegal 

robotexting and to seek comment on extending the non-discriminatory and competitively neutral 

treatment it has applied in the call blocking context to voluntary text blocking.1 

 

We expressed our support for the Draft Order and indicated that it will further serve the 

Commission’s objectives of promoting greater regulatory symmetry and administrability.  

Requiring the first intermediate provider to authenticate unauthenticated calls will ensure that 

calls receive the appropriate authentication earlier in the call path and will take advantage of the 

network effects that STIR/SHAKEN offers.  At the same time, this incremental step spares 

intermediate providers from the costs and challenges associated with potentially signing all calls.     

 

However, efforts to expand the reach of STIR/SHAKEN will continue to be challenged 

by the unavailability of Internet Protocol (“IP”) interconnections.  Last year, INCOMPAS 

participated in an industry effort to develop solutions for the ongoing problem of IP 

interconnection for voice services.  This industry working group, which included representatives 

from major trade associations, submitted a report to the FCC with three interconnection solutions 

and expectations that participants will negotiate interconnection agreements in good faith.2  The 

issue of IP interconnection will ultimately determine how successful the Commission’s efforts to 

adopt an industry-wide call authentication trust anchor will be. Many competitive voice service 

providers continue to face obstacles in reaching IP interconnection agreements with industry 

partners.  This working group will continue to meet throughout 2023 and INCOMPAS is hopeful 

that the market-based expectations outlined in the report and Commission interest will lead to a 

necessary increase in IP interconnection agreements 

   

Additionally, INCOMPAS praised the Commission’s decision not to adopt a heightened 

mitigation obligation solely for VoIP and expressed strong support for the Draft Order’s 

determination that providers should not be held strictly liable for having passed illegal robocalls 

notwithstanding their reasonable mitigation efforts.3  More specifically, the Draft Order 

                                                             
1 The Commission could address this issue by adding the following sentence at the end of 

paragraph 56 of the Draft Robotext Order:  “Additionally, we seek comment on extending our 

non-discrimination, competitively neutral and content neutral policy applied in the context of call 

blocking to voluntary blocking of text messages.” 

 
2 See Letter from Diana Eisner, Vice President, USTelecom—The Broadband Association, et al., 

to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-97 (filed Nov. 16, 2022) (submitting 

the SIP Interconnection Working Group Report). 

 
3 Draft Order at paras. 32-33. 
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appropriately finds that the number of traceback requests that a provider may receive is not a 

basis for any sanction, such as removal from the Robocall Mitigation Database (“RMD”) or 

other enforcement action.4   

 

 In light of these findings, we expressed concern over the Draft Order’s requirement  

at paragraph 47 that providers file a statement in the RMD if they have “been the subject of a 

formal Commission, law enforcement, or regulatory agency action or investigation with 

accompanying findings of actual or suspected wrongdoing due to the filing entity transmitting, 

encouraging, assisting or otherwise facilitating illegal robocalls or spoofing. . . .”5  If so, the 

provider must describe the action or investigation, including a “summary of the findings of 

wrongdoing.”6   

 

 Our primary concern is that agency action of the type indicated may be based on nothing 

more than the provider having received multiple traceback requests from the ITG.  For example, 

agencies may issue cease and desist letters whose sole finding of suspected wrongdoing consists 

of traceback requests that, contrary to the Draft Order, that agency infers is indicative of 

knowingly facilitating the transmission of illegal robocalls. The cease and desist letter may be 

issued without regard to the providers’ responsiveness to the traceback requests, the provider’s 

mitigation efforts, and the actions it may have taken to block the traffic or terminate relationships 

with an upstream provider that sent the traffic.7  Findings predicated on nothing more than 

multiple traceback requests are especially unrevealing for intermediate providers that transmit 

millions or tens of millions of calls each day.  Quoting Cloud Communications Alliance 

comments, the Draft Order notes that the receipt of multiple traceback requests “may simply 

reflect that the provider is a traffic aggregator serving numerous providers.”8 

 

 We believe that the reporting of such actions in the RMD will not further the stated 

purpose of the reporting requirement, which is to help evaluate claims made by providers in the 

mitigation plans and identify potential violation of the Commission’s rules.9  The Draft Order in 

fact notes that traceback requests do not trigger the reporting obligation because they are not 

                                                             
4 Id. at p. 31, n. 211. 
 
5 Id. at para. 47.  See also App. A, Final Rules, at page 60, adding new rule 64.6305(d)(2)(iv). 
 
6 Id.  
 
7 See id. at para. 38, n. 260 (citing Verizon’s argument that “basing liability on the number of 

traceback requests would embrace unsupported presumptions about service provider 

culpability.”).   
 
8 Id. at para. 74 (quoting CCA comments at 12.) 
 
9 Id. at para. 47. 
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accompanied by findings of actual or suspected wrongdoing.10  Yet an agency enforcement 

action whose “findings” consist of nothing more than a list of traceback requests might trigger 

the reporting obligation.  Moreover, providers would be placed in the difficult situation of 

assessing whether such a letter triggers the reporting requirement with potential enforcement 

consequences should the Commission later determine the action should have been reported. 

 

 To address these concerns, we recommend that the Commission seek further comment on 

this issue and to gain a more fulsome understanding of the nature of these types of actions and 

the circumstances that may warrant reporting of actions that provide meaningful information for 

the Commission. There is virtually no record on this proposal, which was raised in a single 

sentence in Fifth Caller ID Authentication Further Notice.11 

 

 Alternatively, the Commission should modify the new rule to clarify that the reporting 

obligation is not triggered if the findings of suspected wrongdoing in the agency’s formal action 

consist solely of the receipt of traceback requests.12  The reporting obligation is to be codified at 

64.6305(d)(2)(iv), (e)(2)(iv) and (f)(2)(iv), for voice service providers, gateway providers, and 

non-gateway intermediate providers, respectively.  In each case, we recommend the following 

additional highlighted language: 

 

(iv) State whether, at any time in the prior two years, the filing entity (and/or any 

entity for which the filing entity shares common ownership, management, 

directors, or control) has been the subject of a formal Commission, law 

enforcement, or regulatory agency action or investigation with accompanying 

findings of actual or suspected wrongdoing due to the filing entity transmitting, 

encouraging, assisting, or otherwise facilitating illegal robocalls or spoofing, or a 

deficient Robocall Mitigation Database certification or mitigation program 

description; and if so (2) provide a description of any such action or 

investigation, including all law enforcement or regulatory agencies involved, the 

date of any such action or investigation was commenced, the current status of the 

action or investigation, a summary of the findings made in connection with the 

action or investigation, and whether any final determinations have been issued. 

The obligation required in this subparagraph shall not apply where the 

findings of actual or suspected wrongdoing consist solely of the receipt of 

traceback requests. 

 

                                                             
10 Id. 

 
11 See id. at n. 173 (citing paragraph 199 of the Fifth Caller ID Authentication Further Notice). 

 
12 USTelecom has similarly expressed concern regarding this requirement and recommended that 

it only apply where agency action has been made public.  See Notice of Ex Parte Presentation 

from Joshua M. Bercu, Vice President, Policy & Advocacy, USTelecom, to Marlene H. Dortch, 

Secretary, FCC, WC Docket No. 17-97, 2 (filed Mar. 9, 2023). 



5 
 

With respect to the Draft Robotext Order, INCOMPAS indicated that the inclusion of a 

requirement for mobile wireless providers to maintain a single point of contact for texters to 

report erroneously blocked texts is encouraging, but urged the Commission to seek further 

comment on methods to achieve immediate text blocking notification. Without such a method, 

consumers and providers will have less opportunity to seek redress for blocked messages.  

 

Finally, we expressed our appreciation for the Consumer and Governmental Affairs 

Bureau’s recent adoption of a Declaratory Ruling that enables federal and state governmental 

agencies to make Medicaid enrollment calls and send text messages without violating robocall 

and robotext prohibitions.13  Our members may serve some of the agencies trying to redetermine 

the eligibility of over 90 million Americans in Medicaid by the time the pandemic emergency 

period ends in May.  Medicaid beneficiaries that are still eligible but unable to be contacted risk 

losing coverage, putting them in both health and financial risk.  As the Commission 

acknowledged via its ruling, texting can help ensure these individuals remain enrolled in critical 

health coverage for which they are eligible.  Despite this, we understand that the wireless 

industry remains reluctant to change their current robotext practices and guidelines, including 

that the agencies receive prior express consent from enrollees to contact them before engaging in 

re-enrollment messaging campaigns.  We urged the Commission to encourage timely 

collaboration between all parties—including federal and state health agencies as well as their 

community partners and providers—in order to achieve a result that meets the public interest 

consistent with the Bureau’s original intent in the Declaratory Ruling. 

 

If you have any questions about this filing, please feel free to contact me.  

 

Respectfully submitted, 

       /s/ Christopher L. Shipley 

       Christopher L. Shipley 

Executive Director of Public Policy 

 

cc:  Elizabeth Cuttner 

 Carmen Scurato 

 Danielle Thumann 

 Adam Cassady 

 Marco Peraza 

 Hannah Lepow 

 

                                                             
13 See Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, 

U.S. Department of Health and Human Services Petition for Declaratory Ruling, CG Docket No. 

02-278, Declaratory Ruling, DA 23-62 (rel. Jan. 23, 2023). 




